Agenda Memorandum
Historic Preservation Commission
DATE: September 12, 2018
SUBJECT:
Certificate of Appropriateness Request:
Applicant:
Location of subject property:
Staff Report prepared by:

LLD-02-18
Everett Helms, Nekco, LLC
30 Union St. S
Scott Sherrill, Sr. Planner

BACKGROUND:
• The subject property is a Commercial Building, which is a contributing structure in the South
Union Street Courthouse and Commercial National Register Historic District
• Date of construction: by 1885
• Applicant is seeking local landmark designation for the property.
DISCUSSION:
Update
At the August 8, 2018 meeting, the Historic Preservation Commission made a preliminary
recommendation against landmark designation and directed that the report not be sent to the State
Historic Preservation and that the ordinance not be forwarded to the Planning and Zoning Commission.
The Historic Preservation Commission further directed staff to provide clarity on the landmark process.
In an effort to provide the sought-after clarity, Assistant City Attorney Fred Johnson has provided a legal
opinion regarding the admissibility of applications for landmark designations and the adequacy of
existing inventories for evaluating local landmark requests. Senior Planner Scott Sherrill has provided a
flow chart that shows two different means for processing local landmark requests: one for Historic
Preservation Commission-initiated efforts and the other for applicant-initiated efforts.
Based on the legal opinion, it would be improper to hold the report from going to the state. It is
appropriate for the Historic Preservation Commission to provide a preliminary indication of its leaning
for the benefit of the Planning and Zoning Commission as it makes a recommendation on the ordinance;
however, with this being the case, staff feels that it would be appropriate and fair to provide applicants
with an opportunity to speak on their case even though the preliminary review would not be a “public
hearing.”
•

The requested actions for this meeting would be to advance the report to the state, receive
comment from the applicant, and provide a preliminary leaning to the Planning and Zoning
Commission with the ordinance.

From August 8, 2018
Local historic landmark designations are designed to provide protection to historic resources that may
or may not be in a local historic district and are authorized by NCGS 160A-400.5. This is the first review
in the process and there are two critical documents for review and recommendation: the ordinance and
the report.
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The ordinance is subject to review by the Planning and Zoning Commission in addition to the Historic
Preservation Commission, and it includes the following elements:
Ordinance Element

Staff Recommendation

Landmark Boundary
COA Review

Parcels 5620-87-9749
Material alterations, restorations, moves, or
demolition of:
• Site
• Building exterior
• Portions of the building interior: original
pressed-metal ceiling and wood floors
refurbished in conjunction with the 2018
rehabilitation

No COA For

Ordinary maintenance or repair of any architectural
feature in or on the property that does not involve a
change of design, material, or outer appearance
Secretary of the Interior’s Standards for Rehabilitation
and Guidelines for Rehabilitating Historic Buildings

Standards for Evaluation

City Council is the final approval authority for the designation ordinance, but both the Historic
Preservation Commission and City Council hold a public hearing on the ordinance.
The report of the Historic Preservation Commission is subject to review and comment by the State
Historic Preservation Office.
ATTACHMENTS
Exhibit A: Application
Exhibit B: National Register Nomination
Exhibit C: Draft Ordinance
Exhibit D: Submitted Report and Images
ACTION REQUESTED
1. Discuss/make a determination regarding the appropriateness of designating the site
2. Discuss/recommend ordinance features
3. Discuss/recommend report
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MEMO
To:

Concord Historical Preservation Commission

VIA:

Dr. Lee Gray, Chair

CC:

VaLerie Kolczynski, City Attorney
Kevin Ashley, Planning and Development Manager
Scott Sherrill, Senior Planner

From:

Fred Johnson, Assistant City Attorney

Date:

9/7/2018

Subject:

Opinion on Landmark Designation

Dear Dr. Gray:
This memo is a response to two questions raised at our meeting held on Wednesday August
22 to discuss the procedure for granting landmark designation. Specifically, this memo seeks
to address two questions:
(1) Can land owners submit an application for landmark designation status, or must
landmark designation process be City initiated?
(2) Do the cumulative resources of the Historical Commission count as an “inventory of
properties of historical architectural, prehistorical, and cultural significance”?
1. Landmark Designation Status can be Requested by Landowners
The current CDO, Section 9.8.3 does not explicitly state that landowners may petition the City
of Concord for landmark status. However, landmark designation status can be requested by
landowners. There are several reasons for this. First, landmark designation status is essentially
an overlay district, which is why it is included in Article 9 of the Concord Development
Ordinance (Special purpose and Overlay Districts). Historically Concord has allowed special
overlay districts to be application driven. Second, other North Carolina jurisdictions, including
Winston-Salem, allow for the landmark designation process to be application driven. Finally,
allowing an applicant-driven process is consistent with the nature of the Landmark
Designation Status program, which is essentially a tax-incentive tool, used to encourage the
retention of historic buildings.

2. The Cumulative Resources of the Historical Commission are sufficient to
constitute an “Inventory”
CDO Section 9.8.3(C) provides that “No property shall be designated as a landmark until”,
among other requirements, the Commission “with the resources available to it, undertake[s] an
inventory of properties of historical architectural, prehistorical, and cultural significance with
Concord.” This language mimics the language of Landmark Designation enabling statute,
NCGS § 160A-400.5. After reviewing the enabling legislation and the resources available to
the Concord Historic District, it is my opinion that the Cumulative Resources of the Historical
Commission are sufficient to constitute an “Inventory”, as set forth in NCGS § 160A-400.5
and CDO Section 9.8.3(c).
The exact requirements of this “inventory” have not been litigated, and therefore no court has
opined on this issue. However, a close reading of the statute indicated that the commission
must draw the inventory from “resources available to it”. The Commission has several
resources available to it that currently allow it to assess the historical significance of various
buildings, including the following:
(1) The Catalog of the National Register of Historic Places;
(2) The Database maintained by the NC State Historic Preservation Office;
(3) Other Studies conducted by the City.
The Historical Assets of Concord are constantly changing, as more-recently constructed sites
become historic, and historical features on older sites are lost due to deterioration, alteration,
removal, and etc. It would not be possible to catalog every building in Concord. However, the
above-listed resources provide a reasonably comprehensive list of the historical buildings in
Concord. (It is worth noting that all applications for Landmark Status considered by the
Historical Commission to date have been listed in the database maintained by the NC State
Historic Preservation Office.)
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Applicant Initiated

HPC Initiated

HPC Investigates and Makes
Recommendation for Proposed Designation

HPC Presents Investigation to and Seeks
Funding from City Council and Owner(s) of
Subject Property is Notified

HPC Votes to Undertake Study

Study is Performed

Applicant prepares study and
seeks local landmark designation.
Processed as historic district map
amendment.

Staff presents submitted report
and draft ordinance to Historic
Preservation Commission as
introduction.

Study is Submitted to NC Department of
Cultural Resources for Review and Comments
in Accordance with General Statutes

Comments received from State Historic
Preservation Office

Planning and Zoning Commission
receives request to begin 60 days for
recommendation.

Planning and Zoning Commission
formally reviews the request and
makes a recommendation on the
designation ordinance—including
statements of reasonableness and
consistency.
Commission Holds Public
Hearing and Makes
Recommendation to Council

Council Considers Adopting
Ordinance

If Adopted, Ordinance Filed at
Register of Deeds and County
Tax Supervisor Notified

AN ORDINANCE OF THE CONCORD CITY COUNCIL DESIGNATING THE
COMMERCIAL BUILDING LOCATED AT 30 UNION STREET S AS A LOCAL
HISTORIC LANDMARK
WHEREAS, North Carolina General Statutes §160A-400.5 grants North Carolina local
governments the authority to designate local historic landmarks upon compliance with
North Carolina General Statutes §160A-400.6; and
WHEREAS, the City of Concord has complied with the required landmark designation
procedures of §160A-400.6 of the North Carolina General Statutes and the local historic
landmark designation procedure set forth in the Concord Development Ordinance
§9.8.3; and
WHEREAS, the Concord Historic Preservation Commission conducted a public hearing
on _____________________ to consider the proposed designation; and
WHEREAS, the structure at 30 Union St. S was constructed prior to 1882 and is one of
the oldest extant buildings in the South Union St. Courthouse and Commercial Historic
District (National Register);
NOW, THEREFORE, BE IT ORDAINED, by the City Council of Concord, NC:
1. That .121 +/- acres at 30 Union St S. is hereby designated a local historic
landmark pursuant to Part 3B, Article 19, Chapter 160A of the North Carolina
General Statutes. This property is more specifically described as Lying and being
in the City of Concord, Cabarrus County, North Carolina, between Union Street
South and Market Street and being more particularly described as follows:
Beginning at a point in the West edge of the sidewalk on the West side of Union
street, S., corner of the property of Addie E. Foil, C.M. Ivey, and others, and runs
thence with said sidewalk N. 42-40 W. 24..70 feet to a pipe, corner of the former
Correll Shoe Fixery store building; thence with the North edge of the wall, S. 4731-20 W. 41.40 feet; thence with the East side of the wall N. 41.56-05 W. 7.9 feet
to an iron stake in the line of Citizens National Bank; thence with the line of
Citizens National Bank S. 45-35-20 W. 136.43 feet to an iron stake in the East
edge of the sidewalk on the East side of Market Street; thence with said sidewalk
S. 40-54 E. 2.99 feet to a mark in the East edge of the sidewalk, corner of Addie
E. Foil; et al; thence with the Foil line N. 46-25-10 E 108.2 feet to a stake at the
rear of the Ivey building wall and in the South edge of The Gold Shop property
wall; thence with the center of the Foil and the Gold Shop wall N. 47-35-30 E.
70.31 feet in the BEGINNING, as surveyed and platted by Walter L. Furr, Jr., July
11, 1973.

